BEFORE THE LAND RECLAMATION COMMISSION OF
THE STATE OF MISSOURI
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)
)
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)
)
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)
)
)
)
)
)
Respondent, et al. )
)

Final Decision

The Land Reclamation Commission of the State of Missouri, by and
through the authority vested in it by § 621.250 RSMo, hereby vacates the
Recommended Decision of the Administrative Hearing Commission and
upholds the decision of the Missouri Department of Natural Resources Land
Reclamation Program (“MDNR”) to approve Alternate Fuels, Inc.’s
application to revise Permit No. 1991-02, Record I.D. No. 2500 and 2502,
dated December 2, 2011. MDNR’s decision approving the 2011 Permit
Revision was based upon competent and substantial evidence and was not an

abuse of discretion, or arbitrary, capricious or unreasonable.

EXHBIT L



The Commission denies Petitioners’ Motion to Disqualify the Missouri
Land Reclamation Commission From this Proceeding, filed March 21, 2012,
finding that it lacks merit and that the Commission lacks the statutory
authority to disqualify itself.

I. Procedure

On December 30, 2011, Fowler Land Company, Inc. and the Margaret
Leist Revocable Trust (collectively “Petitioners”) filed a complaint appealing a
decision of MDNR’s Land Reclamation Program Director to the Missouri
Administrative Hearing Commission (“AHC”). Upon motions to intervene,
the AHC allowed the follo{:ving parties to intervene: (1) Alternate Fuels, Inc.,
by its Chapter 11 Bankruptcy Trustee Christopher J. Redmond (“AFT”) and
(2) Continental Insurance Company and Continental Casualty Company
(“Continental”). On February 20, 2012, the AHC held a hearing on the
complaint, and the parties entered evidence through their attorneys.

On February 28, 2012, the AHC issued its Recommended Decision to
this Commission, as required by § 621.250 RSMo. This Commission
considered the AHC’s Recommended Decision during closed meetings on
March 8 and 22 and during an open meeting on March 22. After careful
consideration of the facts and issues of law in the record before the AHC, the

Commission hereby vacates the AHC’s Recommended Decision because the



Commission believes the AHC misconstrued the Missouri Surface Coal
Mining Law and ignored certain, relevant facts. In lieu of the AHC’s
Recommended Decision, the Commission makes the following findings of
facts and conclusions of law:
II. Findings of Fact
A. The Parties

1. Fowler Land Company, Inc. (“Fowler”) owns land located in
Barton County, Missouri. which is the subject of these proceedings. The
company is currently owned by sixteen family members.

2. The Margaret Leist Revocable Trust (“Leist”) owns land located
in Barton County, Missouri which is the subjeét of these proceedings. Sandy
Runnels and Linda Henderson, Margaret Leist’s daughters, are the Trust’s
trustees.

3. AF1is a coal mining company and a debtor pursuant to Title 11
U.S.C. Chapter 11, and Christopher Redmond is the duly appointed trustee.
[Joint Stipulated Fact (“Stip.”) #1].

4, MDNR is a Missouri instrumentality. The Land Reclamation
Program and the Land Reclamation Program Director are a part of MDNR.

[Stip. #2].



5.  The Missouri Land Reclamation Commission (“Commission”) is a
Missouri instrumentality and/or agency vested with the authority to
administer and enforce the Missouri Surface Coal Mining Law, §§ 444.800 to
444.970 RSMo and its implementing regulations (“Missouri SCML”), as well
as the orders and permits issued pursuant to the law, pursuant to § 444.800.4
RSMo. [Stip. #3].

6. The Mis.souri Land Reclamation Program (“Program”) is a
Missouri governmental instrumentality and/or agency, which, pnder the
supervision of the Director of MDNR and the Commission, implements the
Missouri SCML on behalf of the Commission. [Stip. #4].

7. Continental is registered to do business in the state of Missouri.
Its principal place of business is in Chicago, Illinois. [Stip. #5].

8.  Continental acted as one of AFT’s sureties for reclamation on
Permit No. 1991-02. [Stip. #116].

9. Continental holds a total of four (4) suréty bonds for AFI for

reclamation on Permit No. 1991-02, specified as follows:

Surety Bond No. | Amount Securing

Permit 1991-02

BNS 1429823 $265,000.00 | Increment 1 for one

hundred six (106) acres




of Phase I liability

BNS 1453096

$72,500.00

Increment 2 for twenty-
nine (29) acres of Phase I

liability

BNS 1366632

$375,000.00

Increment 3 for one
hundred fifty (150) acres.

of Phase I liability

900765273

$67,500.00

Increment 4 for twenty-
seven (27) acres of Phase

I, II, and III liability

The total amount of surety bonds held by Continental for AFI equals

$780,000.00. [Stip, #117).

10. On July 16, 2008, the Commission approved Continental’s

application for an administrative reduction of bonding for the following

bonds:

A. BNS 1429823 - $53,000.00 reduction on increment #1 of Permit

#1991-02

B. BNS 1453096 - $16,000.00 reduction on increment #2 of Permit

#1991-02




C. BNS 1366632 - $75,000.00 reduction on increment #3 of Permit
#1991-02
After the reduction of the three bonds listed above, the total amount of
outstanding surety bonds held by Continental for AFI on Permit No. 1991-02
is currently $636,000.00. [Stip. #118].
B. The Original Surface Coal Mining Permits

11. AFI prex'riously mined coal in Vernon and Barton County,
Missouri pursuant to three permits issued by MDNR under the Missouri
SCML. [Stip. #6).

12. One of AFI’s permits was Permit No. 1991-02 (the “Original
Perinit” or the “1991 Permit”), which was issued in 1991 and authorized coal
mining on property owned by Petitioners and other landowners. [Stip. #7].

13. As part of its permit application, Missouri regulation 10 CSR 40-
6.050(10) required AFI to submit a reclamation plan that contained a
detailed description of the proposed land use following reclamation of the
land within the proposed permit area, including a description of any land use
different from the pre-mining land uses and the information necessary to
approve an alternative post-mining land use under 10 CSR 40-3.130. [Resp.

Ex. 10].



14. The Original Pernﬁt included a reclamation plan prescribing
each aspect of the reclamation required of AFI with respect to Petitioners’
properties, as required by the Missouri SCML. [Stip. #8].

15. Petitioners leased their land to AFI for the purpose of allowing
mining to occur. [Stip. #9; Resp. Ex. 3, 4].

i. Fowler’s Land

16. The total acreage of Fowler’s land subject to the Original Permit
was 110 acres. [Stip. #lé].

17.  Prior to mining, Fowler’s land had 15 acres of prime farmland, as |
that term is defined in the Missouri SCML. [Stip. #34; Resp. Ex. 17, 10].

18. The pre-mining land use of Fowler’s land consisted of 15 acres of
prime farmland, 55 acres of cropland, 15 acres of pasture, and 25 acres of
undeveloped land. [Stip. #13; Ex. 13; Meier testimony, Tr. 295-298].

19. The Original Permit provided for post-mining land use of
Fowler’s land as follows: 15 acres of prime cropland, 69 acres of pasture, 11
acres of water and 15 acres of wildlife habitat. [Stip. #17; Resp. Ex. 10].

20. Fowler later executed a Land Use Change Affidavit dated May
22, 1992, with an attached map (“1992 Fowler Affidavit”). [Stip. #14; Resp.

Ex. 17].



21. The 1992 Fowler Affidavit is a written request by Fowler to
change the 25 acres of undeveloped land and 55 écres of non-prime farmland
to 54 acres of pasture, 11 acres of water and 15 acres of wildlife habitat. |
[Stip. #15; Resp. Ex. 18].

22. The 1992 Fowler Affidavit specifically refers to a map attached to-
the affidavit. The map attached to the 1992 Fowler Affidavit (“1992 Fowler
Map”) was incorpora'lted into the Original Permit and is located on page 10-13
of the Original Permit. [Stip. #18; Resp. Ex. 17, 10].

23. The 1992 Fowler Map itself was separately signed by Fowler.
The Map depicts the post-mining locations of the prime farmland (in yellow),
the pasture (in green), the wildlife habitat (in brown) and the 11 acre water
impoundment (in blue). [Stip. #19; Resp. Ex. 17].

24. Pursuant to the 1992 Fowler Affidavit, Fowlér consented to the
permanent estal;lishment of an 11-acre water imﬁoundment in the center of
the western portion of Fowler’s land. [Stip. #20].

25. The 1992 Fowler Affidavit and 1992 Fowler Map memorialized |
Fowler’s consent to the permanent establishment ;)f an 11l-acre water
impoundment in the location depicted on the map. [Stip. #16, 21; Resp. Ex.

17, 10].



26. The 11-acre water impoundment in the center of the western
portion of Fowler’s land was the only final water impoundment on Fowler’s
land as approved under the Original Permit. [Stip. #22].

ii. Leist’s Land |

27.  The total acreage of Leist’s land subject to the Original Permit
was 136 acres. [Stip. #23].

28. Prior to miniflg, the Leist propert); did not have any prime
farmland, as tl{at term is. defined in the Mis;ouri SCML. [Stip. #33; Resp.
Ex. 18, 10].

29. The pre-mining land use of Leist’s land subject té the Original
Permit consisted of 95 acres of pasture land and 41 acres of undeveloped pre-
mined land (with 2 acres of water included in the 41 acres of undeveloped
.pre-mined land). [Stip. #24; Ex. 13, Meier testimony, Tr. 295-298].

30. A lease agreement dated April 1, 1992, between Margaret Leist .
and AFI, which was submitted by AFI as part of its application for the
Original Permit, requires AFI to construct a lake “not less than five (5) acres
in surface area running in an east/erst direction along most of the width of
the premises along one side of the property, or (2) two lakes no less than Two
and One-Half (2 %) acres in surface area each, on one the east side of the

premises and one of the west side. However, creation and location of such



impoundments shall be subject to control by federal, state, and local
regulatory agencies.” [Resp. Ex. 4; Leist lease dated 4/1/92, {20].

31. Leist later executed a Land Use Change Affidavit dated May 12,
1992, with an attached map (“1992 Leist Affidavit”). [Sf,ip. #25; Resp. Ex.
18].

32. The 1992 Leist Affidavit provides for a land use change of 41
acres of undevelope& pre-mined land to post-mining land use consisting of 36
acres of pasture and 5 acres of wildlife habitat. [Stip. #26; Resp. Ex. 18].

33. Pursuant to the 1992 Leist Aﬁidavit, among the other land use
changes, Leist requested that the 2 acres of water in open pits that existed
prior the AFI’s mining operations be eliminated during the mining process.
[Stip. #27; Resp. Ex. 18].

34. The map attached to the 1992 Leist Affidavit depicts the post-
mining retention of an approximately one-third acre impoundment located at
the southwest portion of the Leist land. [Stip. #28; Resp. Ex. 18].

35. The 1992 Leist Affidavit makes referenpe to a map attached to
the affidavit. The map attached to the 1992 Leist Affidavit (“1992 Leist
Map”) was incorporated in, and constitutes a part of, the Original Permit and
is located on page 10-11 of the Permit. The 1992 Leist Map itself was

separately signed by Leist. [Stip. #29; Resp. Ex. 18, 10].
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36. The 1992 Leist Map depicts the post-mining locations of the
pasture (in green), the Wildlife habitat (in orange) and a less-than-one-half
acre water impoundment (in blue). The location of the less-than-one-half acre
water impoundment, as depicted on the 1992 Leist Map, is in the very
western portion of the Leist Land. The less-than-one-half acre water
impoundment depicted on the 1992 Leist Map existed prior to AFI’s mining
operations. The 1992 Leist Affidavit and the 1992 Leist Map provides that
such water impoundmen't was to femain post-mining at the same size and
location. [Stip. #30; Resp. Ex. 18].

37. The Original Permit provides for post-mining usage of the Leist
Land as follows: 90 acres pasture, 41 acres of pasture pre-mined land
(containing approximately 1/3 acre of water), and 5 acres of wildlife habitat.
[Stip. #31; Resp. Ex. 10].

38. In accordance with the 1992 Leist Affidavit and the 1992 Fowler
Affidavit, AFI submitted a revised reclamation map for the Original Permit
identifying the post-mining land uses for the Petitioners’ properties to MDNR
on or about September 8, 1992. [Resp. Ex. 10, 14, 16].

39. The 1992 Fowler Affidavit and 1992 Fowler Map were
incorporated into and approved by MDNR as part of the Original Permit.

[Stip. #16, 21; Resp. Ex. 17, 10].
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40. The 1992 Leist Affidavit was incorporated into and abproved by
the MDNR as part of the Original Permit. [Stip. #32; Resp. Ex. 18, 10].

41. The Original Permit was issued in accordance with the Missouri
SCML. [Stip. #11; Resp. Ex. 10].

42. AFI conducted mining operations under the Original Permit from
approximately March 1993 to late 1996. [Stip. #10, #83].

43. The Fowler family and the Leist family testified that the land
which is the subject of thié complaint has sentimental value to them because
it has been in their family for generations.

C. Location of Present-Day Water Impoundments
| i. Fowler’s Land

44. In mining the land covered by the Original Permit, AF1
constructed a water impoundment partially located on Fowler’s land known
as FWI 6-7 (“FWI 6-7”). [Stip. #51].

45. FWI 6-7 is located in an area of Fowler’s land in which the
approved post-mining land use was to be both pasture land and prime
farmland under the terms of the Original Permit. (Stip. #52].

46. FWI 6-7 is located on the property line of Fowler and an

adjoining land owner. [Stip. #53].
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47. FWI6-7 was constructed by AFI as a result of changed mining
methods. [Stip. #54].

48. Fowler did not consent to FWI 6-7 in the 1992 Fowler Affidavit,
as incorporated in the Originr;tl Permit. [Stip. #55; Resp. Ex. 17].

49. MDNR initiated a formal enforcement action against AFI in
response to AFI’s construction of FWI 6-7. [Stip. #56].

50. MDNR issued Notice of Violation No. P91-02-13 and/or Notice of
Violation No. P91-002-63. to AFI citing AFT’s failure to follow the reclamation
plan contained in the Original Permit by constructing FWI 6-7. [Stip. #57].

51. Theland on whi(:h FWI 6-7 is presently located was required to
be reclaimed back to pasture land under the terms of the Original Permit.
[Stip. #58].

52. In mining the land covered by the Original Permit, AFI
constructed a water impoundment partially located on Fowler’s land known
as FWI-8 (“FWI-8”). [Stip. #59].

53. FWI-8is located on the property line of Fowler and an adjoining
land owner. [Stip. #60].

54. FWI-8 is not located in the area contemplated by the 1992 Fowler
Affidavit, in which Fowler consented to an 11-acre water impoundment on his

property in a different location. [Stip. #61, #63; Resp. Ex. 17].
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55. FWI-8 consists of a total of 9.2 acres of water, 2.3 acres of which
is located on Fowler’s land and 6.9 acres of which is located on adjacent
property to the north. [Stip. #62].

56. MDNR initiated a formal enforcement action against AFI in
response to AFT’s construction of FWI-8. [Stip. #64].

57. The present location of FWI-8 was required to be reclaimed back
to pasture land under the reclamation plan as contained in the Original
- Permit. [Stip. #65]. | |

58. In mining the land covered by the Original Permit, AFI
constructed water impoundments located on Fowler’s land identified as Pond
No. 4 and Pond No. 5 (“Pond Nos. 4 and 5”). [Stip. #66].

59. Pond Nos. 4 and 5 are generally located in the area in which the
single 11-acre water impoundment was to be located pursuant to the 1992
Fowler Affidavit and Map. [Stip. #67].

60. Pond Nos. 4 and 5 consist of 1.9 acres of water and 2.4 acres of
water, respectively. The total amount of water acreage of Pond Nos. 4 and 5
equals 4.3 acres. [Stip. #68].

61. The amount of Fowler’s land in which the 11-acre water

impoundment was to be located pursuant to the 1992 Fowler Affidavit and
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Map that has not been made into a water impoundment equals 6.7 acres.
[Stip. #69].

62. Fowler did not consent to Pond Nos. 4 and 5 in the 1992 Fowler
Affidavit and Map as contained in the Original Permit. [Stip. #70; Resp. Ex.
17].

63. MDNR initiated a formal enforcement action against AFI in
resbonse to AFT’s construction of the water impoundments identified as Pond
Nos. 4 and Pond No. 5. [Stip. #71].

64. The total acreage of the water impoundments constructed by AFI
and presently existing on Fowler’s land is approximately 15.4 acres. [Stip.
#72).

il. Leist’s Land

65. In mining the land covered by the Original Permit, AFI
constructed a water impoundment partially located on Leist’s land identified
as Pond No. 001 (“Pond No. 001”). [Stip. #73].

66. Pond No. 001 consists of a total surface area of 2.4 acres, 1.7
acres of which are located on Leist’s Land. The 1992 Leist Affidavit and Map
contemplated a one-half acre water impoundment in the location of Pond No.

001. [Stip. #74].
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